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HEADNOTE:
The first and second plaintiffs, Nigerian and Moroccan citizens respectively, were married in London in 1981 and shortly thereafter moved to Ireland and remained here without notifying the first defendant. The third plaintiff was born to them in Ireland in September, 1983, and acquired Irish citizenship. In December, 1983, Dublin Corporation allocated them a three bedroom house. Two further children were born also with Irish citizenship. The first plaintiff came to the notice of the first defendant when seeking a work permit for employment in Ballyfermot. The Minister for Labour refused to grant him a permit because of his status as an unauthorised alien. The first defendant requested the first and second plaintiffs to make arrangements to leave the country and stated that one of the reasons they were being refused permission to stay was because the first plaintiff was unable to support his family without assistance from the State. Although the first defendant had not yet made any deportation order, the plaintiffs instituted proceedings in the High Court seeking orders restraining their deportation; declarations that they were entitled to reside in the State; and declarations that such provisions of the Aliens Act, 1935, as purported to empower the first defendant to deport them from the State were inconsistent with Articles 40, 41 and 42 of the Constitution and had not been carried forward by Article 50.

Held by Barrington J in refusing the reliefs sought, that since the rights of the family were guaranteed by the Constitution in the context of the welfare of the Nation and the State and having regard to the common good, the laws enacted by the Oireachtas for control of the movements of aliens within the State were permissible limitations in the interests of the common good upon the family and personal rights asserted by the plaintiffs.

The State (M) v The Attorney General [1979] IR 73; The State (Bouzagou) v Station Sergeant, Fitzgibbon St. [1985] IR 426 and Oshehu v Ireland [1986] IR 733 considered.

Upon the plaintiffs' appeal to the Supreme Court from the judgment and order of the High Court, it was

Held by the Supreme Court (Finlay CJ., Walsh, Griffin, Hederman and McCarthy JJ.), in dismissing the appeal 1, that where the first and second plaintiffs, albeit aliens, had resided for an appreciable time and become a family unit within the State with children who were Irish citizens, then such children as Irish citizens had a constitutional right to the company, care and parentage of their parents within a family unit.
 
2. That prima facie and subject to the exigencies of the common good the children were entitled to exercise such rights within the State.
 
3. That although their parents as aliens had no particular constitutional rights to remain in Ireland, they were entitled to assert a choice of residence on behalf of their infant children, in the interests of those infant children.
 
4. That the powers conferred upon the first defendant by the Aliens Act, 1935, to exclude the first and second plaintiffs as aliens from the State were consistent with the Constitution where they were exercised after due and proper consideration and full recognition of the fundamental nature of the constitutional rights of the family, and where the first defendant was thereupon satisfied that for good and sufficient reason their exclusion was necessitated by the requirements of the common good, and where the consequences of such exercise were not wholly disproportionate to such requirements.

Per Walsh J: The first defendant would be acting ultra vires the exclusion powers conferred by the Aliens Act, 1935, where they were being exercised for no reason other than poverty, particularly where that poverty had been effectively induced by the State itself.
 
5. That having regard to the amount of time that had elapsed since the first defendant's original decision in 1984, the protection of the constitutional rights of the plaintiffs required that he consider all aspects of the plaintiffs' case afresh having regard to the principles and criteria enunciated by the Court.

Dicta in Osheku v Ireland [1986] IR 733 considered.
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INTRODUCTION:
Plenary Summons.

The facts are summarised in the headnote and set out in the judgment of Barrington J, post.



The plaintiffs appealed to the Supreme Court from the judgment and order of Barrington J The appeal was heard by the Supreme Court on the 10th and 11th October, 1989.

Michael McDowell SC, (with him Peter Finlay) for the plaintiffs referred to Pok Sun Shun v Ireland; The State (Quinn),v. Ryan; (Garvey v Ireland; The Aliens Order, 1946 (S.R. & O., 395) and Aliens (Amendment) Order, 1975 (SI No 128); Abdulaziz Cables and Balkan v United Kingdom; Berrehab v The Netherlands; The State (Bouzagou) v Station Sergeant, Fitzgibbon St.; Osheku v Ireland and Abdelkefi v Minister for Justice

Declan Budd SC (with him James Connolly) for the defendants referred to Pok Sun Shun v Ireland, Berrehab v The Netherlands; O'Brien v Bord na Mona; Kelly, The Irish Constitution (1987); The Prisoners of War and Enemy Aliens Act, 1956 (No 27); Brennan v Attorney General; Garvey v Ireland; The State (Quinn) v Ryan; The State (M) v The Attorney General; Osheku v Ireland; The State (Lynch) v Cooney; The People (AC) v Conmey; Electricity Supply Board v Gormley and O'Brien v Manufacturing Engineering Co Lot

Michael McDowell S.C in reply referred to Pok Sun Shun v Ireland and The State (Quinn) v Ryan.



COUNSEL:
Michael McDowell SC (with him Peter Finlay) for the plaintiffs.

Solicitors for the plaintiffs: Law Centre, Gardiner Street.

Declan Budd S.C (with him James Connolly) for the defendants.

Solicitor for the defendants: Chief State Solicitor.



JUDGMENT-READ:
Cur. adv. cult.

PANEL: Barrington J

Finlay CJ., Walsh, Griffin, Hederman and McCarthy JJ

JUDGMENTS:
The first plaintiff is aged 36 years and is a citizen of Nigeria. The second plaintiff is a Moroccan citizen. They met in London in the late 1970s where he, at that time, was a temporary resident studying accountancy. They were married in the city of Westminster in London on the 20th March, 1981. At the end of March, 1981, Mr Fajujonu and his wife came to live in Ireland. Whether knowingly or not, they came as illegal immigrants and have at all material times been illegal residents in Ireland and subject to the risk that a deportation order might be made against them pursuant to the provisions of s.5 of the Aliens Act, 1935. No such deportation order has in fact been made though the plaintiff Mr Fajujonu has been asked by the Minister for Justice to make arrangements for his departure from the State and it was this request, coupled with the fear that a deportation order would follow, which gave rise to the present proceedings. A deportation order was apparently made against Mr Fajujonu in the United Kingdom in July, 1981, but this order, I am informed, was invalid and is no longer in force.

I am satisfied that at all material times since he came to Ireland Mr Fajujonu has been anxious and willing to work. He has not however succeeded in obtaining a work permit nor has he succeeded in completing his accountancy studies. For a time he drew unemployment assistance. To obtain this he had to sign a certificate saying that he was available for work. He was "available for work" in the sense that he was physically able and anxious to work but he was not legally "available for work" in the sense that, not having a work permit, he was not legally entitled to work for reward. In December, 1983, Dublin Corporation offered Mr and Mrs Fajujonu a house at 27 Croftwood Crescent, Ballyfermot, Dublin, where they still reside. They are apparently popular with the local community. The secretary of the local tenants' association, Mr Larkin, gave evidence on their behalf before me. Indeed it would appear that it was a request by the committee of the Ballyfermot sports and leisure complex to employ Mr Fajujonu which brought his presence in the country formally to the attention of the Department of Justice. From enquiries made by the Department of Justice it would appear that, at one stage, when Mr Fajujonu was stopped by police in England, he had in his possession a birth certificate purporting to show that he had been born in Ireland. It does not appear however that Mr Fajujonu in fact used the certificate for any improper purpose. However, the issue of principle which the plaintiffs seek to raise in this case arises not from any of these matters but from the fact that the third plaintiff, Miriam Fajujonu, is a citizen of Ireland having been born here on the 24th September, 1983. Since then Mr and Mrs Fajujonu have had two further children. These also are Irish citizens and, though they have not been joined as parties to these proceedings, the same issues arise in relation to them as arise in Miriam's case.

In a letter to the Department of Justice, dated the 17th November, 1984, the plaintiffs' solicitor put his clients' case as follows:

"From the instructions I have taken I am of the opinion that my clients are in a position to assert a right to remain in the State. Their daughter, Miriam, is an Irish citizen having been born in Dublin on the 24th September, 1983.

Mr and Mrs Fajujonu have been resident in the State since the 31st March, 1981. In December, 1983, they were allocated by Dublin Corporation a three bedroomed house at 27 Croftwood Crescent, Ballyfermot, Dublin, where they are now residing. Mr Fajujonu is a medical card holder and apart-time student attending a five year course in the College of Commerce, Rathmines, where he is studying to be a certified accountant. He first enrolled as a student in the College in September, 1981. Miriam Fajujonu, an Irish citizen with a permanent residence in the State, is, in my opinion, in a position to assert a constitutional right to the company, guardianship, custody, care and control of her parents. Any order made in pursuance of the Aliens Act, 1935, prohibiting either or both of her parents from continuing to remain in the State is, in my opinion, in breach of her constitutional rights. Furthermore, any such order under the Aliens Act, 1935, amounts in this particular case to a threat to the family as a unit and a violation of the constitutional rights of both Mr and Mrs Fajujonu as well as of their daughter Miriam."

In their statement of claim the plaintiffs put the matter as follows:

"4. The first and second plaintiffs have established the family home within the State and propose to reside within the State with the third plaintiff.
 
5. The first defendant has refused permission to the first plaintiff to remain in the State and requested him to make arrangements for his departure as soon as possible. The first and second plaintiffs fear and believe that the first defendant has decided to prohibit the first plaintiff herein from continuing to reside or remain within the State and intends unless restrained by this honourable Court to deport the first plaintiff herein or otherwise make provision for his exclusion from the State.
 
6. The third plaintiff is, by virtue of her citizenship, entitled to remain in and be protected by the State. The third plaintiff is entitled as a citizen and as a member of the family of tender years to reside with and be raised, educated and supported by her parents and to enjoy their company and their society.
 
7. The aforementioned decision of the first defendant to deport the first plaintiff or otherwise make provision for his exclusion from the State is, and if made in future would be, unlawful, unjust and contrary to the provisions of Articles 40, 41 and 42 of the Constitution.
 
8. In the alternative, the plaintiffs will claim that insofar as the deportation or exclusion from the State of the first and second plaintiffs herein or either of them is made lawful by the provisions of the Aliens Act, 193S, the said provisions of the said Act are repugnant to the Constitution (sic.) and were not continued in force by Article 50 of the Constitution."

The plaintiffs accordingly claim an order restraining the defendants from deporting the plaintiffs or any of them from the State; a declaration that the plaintiffs are entitled to reside within the State; a declaration that such provisions of the Aliens Act, 1935, as purport to empower the defendants to deport the plaintiffs or any of them or otherwise exclude them or any of them from the jurisdiction of this honourable Court are inconsistent with the Constitution and were not carried over as laws by Article 50 of the Constitution; and, if necessary, an order directing the first defendant to grant to the first and second plaintiffs a visa entitling them to remain within the State as long as they are members of the family referred to. As previously stated I am satisfied that no deportation order has in fact been made against any of the plaintiffs. However, in view of the request by the Minister to the first plaintiff to make arrangements to leave the State I am satisfied that all the plaintiffs had reason to fear that the making of such a deportation order against him was imminent and that they were justified in bringing these proceedings.

Mr McDowell, on behalf of the plaintiffs, rests his clients' case largely on the right of the infant plaintiff, as a citizen of Ireland, to remain in this country. He says that Kenny J accepted in Ryan v Attorney General [1965] IR 294 that the citizen has a right to free movement within the State. The Chief Justice, when President of the High Court, accepted that an Irish citizen has a right to leave the State and that, in the case of a child of tender years, the appropriate person to make this decision on its behalf is its parent. (See The State (M) v The Attorney General [ 1979] IR 73.) Mr McDowell submits that the logical corollary of a right in the citizen to move within the State and to leave the State is a right to reside within the State. I would be prepared to accept that the normal place for a citizen to be is within the State and that this must imply some form of right of residence as well as some form of right to free movement. But the President was careful to point out in The State (M) v The Attorney General [1979] IR 73 that the right to leave the State was subject to certain very significant limitations. At pp. 80-81 of the report he put the matter as follows:

"Without entering into and enforcing binding agreements with other sovereign States, the State can neither by its laws nor by the acts of its Executive guarantee its citizens freedom of movement outside the State as a personal right. It does not seem to me that the Constitution can or should be construed as imposing upon the State in any event or upon any terms an Obligation to enter into or enforce such agreements.

However, where such agreements already exist in terms, and subject to conditions, acceptable to the State, it appears to me that the citizens of the State may have a right (arising from the Christian and democratic nature of the State - though not enumerated in the Constitution) to avail of such facilities without arbitrary or unjustified interference by the State. To put the matter more simply and more bluntly, it appears to me that, subject to the obvious conditions which may be required by public order and the common good of the State, a citizen has the right to a passport permitting him or her to avail of such facilities as international agreements existing at any given time afford to the holder of such a passport. To that right there are obvious and justified restrictions, the most common of which being the existence of some undischarged obligation to the State by the person seeking a passport or seeking to use his passport - such as the fact that he has entered into a recognizance to appear before a criminal court for the trial of an offence. Such a right to travel, which is inextricably intertwined with the right to obtain a passport, has been recognised by the constitutional law of the United States of America in such cases as Kent v Dulles (1958) 357 US 116. Furthermore, one of the hallmarks which is commonly accepted as dividing States which are categorised as authoritarian from those which are categorised as free and democratic is the inability of the citizens of, or residents in, the former to travel outside their country except at what is usually considered to be the whim of the executive power. Therefore, I have no doubt that a right to travel outside the State in the limited form in which I have already defined it (that is to say, a right to avail of such facilities as apply to the holder of an Irish passport at any given time) is a personal right of each citizen which, on the authority of the decisions to which I have referred, must be considered as being subject to the guarantees provided by Article 40 although not enumerated."

The former President then continues in a passage which Mr McDowell, on behalf of the plaintiffs, relies on very heavily. The passage reads as follows:

"In the instant case, where I am dealing with a child who is under the age of one year and is, therefore, under the age of reason, such a personal right must be construed, in my view, in the same way as the Courts have consistently construed the right of liberty of such a child, that is to say, as being a right which can be exercised not by its own choice (which it is incapable of making) but by the choice of its parent, parents or legal guardian, subject always to the right of the Courts by appropriate proceedings to deny that choice in the dominant interest of the welfare of the child. So construed, the right of travel constitutionally arising for this particular child on the existing legal provisions for its welfare consist, in my view, of the right to travel with the approval or consent of its mother provided that such travelling, and the purpose of it, do not appear to conflict with the welfare of the child."

The learned President was dealing in the case referred to with a comparatively straightforward clash between the rights of the child, on the one hand, and the rights of the State on the other. He is adding that, in the case of a child of tender years, the parent may make the child's choice for him subject to the court being satisfied that the dominant interest of the welfare of the child is being achieved. The present case appears to me to raise much more complex issues. I am prepared to accept that the child has, generally speaking, a right, as an Irish citizen, to be in the State. I am also prepared to accept as a general proposition that the child has the right to the society of its parents. But does it follow from this that the child has the right to the society of its parents in the State If, for instance, the parents were to decide that they wished to emigrate to Australia could the child, as a general proposition, be heard to say that it did not wish to go to Australia and that moreover it wished to have the society of its parents in Ireland.

But that, Mr McDowell says, is not this case. The three plaintiffs in the present case, he submits, constitute a family and, in Article 41 of the Constitution, the State recognises "the Family as the natural primary and fundamental unit group of Society, and as a moral institution possessing inalienable and imprescriptible rights, antecedent and superior to all positive law." The State accordingly guarantees to protect "the Family in its constitution and authority, as the necessary basis of social order and as indispensable to the welfare of the Nation and the State." The parents are the authority, within the family, for making decisions for the welfare of the family and particularly for making decisions touching the welfare of infant children of the family. Unless therefore the State can show that the parents have in some way failed in their duties towards their children it must respect those decisions.

The rights of the family are declared to be "inalienable" which means that they cannot be surrendered or given away. They are also declared to be "imprescriptible" which means that they cannot be lost or forfeited through the wrongful act of a third party over a period of time. One is therefore driven to the conclusion that the Constitution reserves to the family a certain sphere of authority and that within this sphere it has inalienable and imprescriptible rights. But this does not mean that the sphere of authority is unlimited or the rights absolute. There are certain matters which are outside and beyond the competence of the family, for example, issues such as peace or war or the foreign policy of the State.

An example of how the balance is struck between the rights of the State on the one hand and the rights of the parents of a family on the other is to be seen in Article 42, s. 3 of the Constitution. Subsection 1 provides:

"The State shall not oblige parents in violation of their conscience and lawful preference to send their children to schools established by the State, or to any particular type of school designated by the State." But sub- s. 2 provides:

"The State shall, however, as guardian of the common good, require in view of actual conditions that the children receive a certain minimum education, moral intellectual and social."

It is clear from this that the Constitution does not contemplate the family as existing in isolation but regards it as living in a larger community or society in which the State has a role to play as the guardian of the common good. Moreover, Article 40 of the Constitution clearly contemplates that a citizen may under certain circumstances be deprived of his personal liberty, or even of his life, notwithstanding the fact that this may have tragic repercussions for innocent members of his family who may be deprived of his society and his support. In interpreting the Constitution it appears to me to be important to preserve the balance which the Constitution itself contemplates. Whatever the "inalienable and imprescriptible" rights of the family may be, they hardly comprise the right to dictate the foreign policy of the State. It appears to me that the control of the circumstances under which aliens may live or work in Ireland and the making of arrangements for rights of free travel between this and other countries are peculiarly matters within the competence of the Oireachtas and the Government and that they are matters into which these courts should be slow to enter.

In the present case the parents never had a right to live or to work in Ireland. The child clearly has a certain right to be in Ireland. She also has a right to the society of her parents. But it does not follow from this that she has a right to the society of her parents in Ireland. I do not think that the parents can by positing on their child a wish to remain in Ireland in their society confer upon themselves a right to remain in Ireland such as could be invoked to override legislation passed by the Irish parliament to achieve its concept of what the common good of Irish citizens generally requires. I think this distinguishes the present case from The State (M) v The Attorney General [1979] IR 73. There the paramount issue was what the welfare of the child required. But the present case does not turn merely upon the rights of the child, it also raises the powers of the Oireachtas to control the immigration of aliens into the country.

Apart from the foregoing Mr McDowell is confronted by certain decisions of the High Court in which the submissions he is making in this case have been rejected. In Osheku v Ireland [1986] IR 733 the facts were very similar to the facts in the present case. The plaintiffs were a husband and wife and their child. The husband was an alien while both the wife and the child were citizens of Ireland. The husband feared deportation and the plaintiffs challenged the constitutionality of the Aliens Act, 1935. This challenge was rejected by Gannon J who made a positive determination that the Aliens Act, 1935, and the Aliens Order, 1946 (S.R. & O. 395 of 1946) and the Aliens (Amendment) Order, 1975 (SI No 128) were not inconsistent with the Constitution. In the course of his judgment Gannon J said at p. 746:

"The control of aliens which is the purpose of the Aliens Act, 1935, is an aspect of the common good related to the definition, recognition, and the protection of the boundaries of the State. That it is in the interests of the common good of a State that it should have control of the entry of aliens, their departure, and their activities and duration of stay within the State is and has been recognised universally and from earliest times. There are fundamental rights of the State itself as well as fundamental rights of the individual citizens, and the protection of the former may involve restrictions in circumstances of necessity on the latter."

Similarly in Pok Sun Shun v Ireland [1986] ILRM 593 Costello J held that the rights given to the family under the Constitution were not absolute and that the provisions of the Aliens Act, 1935, and the orders made under it were permissible restrictions.

Mr McDowell has submitted that the Oshelu case and the Pok Sun Shun case were wrongly decided and has invited me not to follow them. Even if I accepted Mr McDowell's submissions (which I do not), I would not feel free not to follow two considered judgments of the High Court on such an important issue.

Finally, Mr McDowell referred to a dictum of my own in The State (Bouzagou) v Station Sergeant, Fitzgibbon St. [1985] IR 426. That was a case in which the prosecutor, Mr Bouzagou, was an alien who had been refused permission to land at Dublin Airport. He sought to justify his presence in Ireland on the basis that he was married to an Irish citizen and was the father by her of children who were also Irish citizens. On investigation, however, it transpired that unhappy differences existed between himself and his wife and that his wife and children had had the protection of a barring order against him when last he was in Ireland. Under those circumstances I stated at p. 433:

"The prosecutor's problem, however, is that he cannot automatically claim the rights guaranteed to the family under Article 41, because, in this case, unfortunately, the family is divided. It is not a question of asserting the rights of a family, or even of the parents, as against the outside world, but of reconciling the rights of individual members of the family, when the family itself is divided. The wife and the children now live as a separate unit and, when the prosecutor was last in the country, had the protection of a barring order against him. In these circumstances, it appears to me that, in the absence of agreement between husband and wife, the task of reconciling the rights of the prosecutor with those of other members of his family is one for the courts." I then went on to say:

"I am not called upon to state in this case what the position would be if Mr Bouzagou's wife were not estranged from him. Indeed, even in the case of an estranged husband, there might be circumstances in which he would be entitled to a visa or to enter Ireland for the purpose of sorting out his family difficulties by litigation or other lawful means. But Mr Bouzagou did not put his case on that basis."

The first situation contemplated in the above dictum appears now to be governed by the decision of Gannon J in Osheku v Ireland [1986] IR 733. The second matter does not arise for consideration in this case.

In the circumstances it appears to me that the plaintiffs are not entitled to any of the reliefs claimed.



Finlay CJ.

This is an appeal brought by the plaintiffs against the dismissal of their action in the High Court by order of the 2nd December, 1987, by Barrington J The plaintiffs are, respectively, husband, wife and daughter of the marriage. The first plaintiff is a citizen of Nigeria, the second plaintiff is a citizen of Morocco, and the third plaintiff is a citizen of Ireland, having been born to the first and second plaintiffs while they were residing in this country, on the 24th September, 1983. The plaintiffs' claim, which is instituted by plenary summons, was for the following reliefs:
 
(a) An order restraining the defendants from prohibiting the plaintiffs or any of them from continuing to reside in the State or from taking any further action against them pursuant to the provisions of the Aliens Act, 1935.
 
(b) A declaration that the plaintiffs are entitled to reside within the State.
 
(c) In the alternative a declaration that such provisions of the Aliens Act, 1935, as purport to empower the defendants to deport the plaintiffs or any of them or otherwise exclude them from the jurisdiction of this Court, are inconsistent with the Constitution and were not carried forward by Article 50.
 
(d) An order directing the first defendant to grant to the first and second plaintiffs a visa entitling them to remain within the State for as long as they are members of the family consisting of themselves and the third plaintiff owing parental duties to care for and maintain the third plaintiff.

The facts of this case are not in dispute and are set out by Barrington J in his judgment with his habitual clarity and economy. From those facts it is clear that the first two plaintiffs arrived in the State in 1981 and came from London. As such, they were entitled, pursuant to article 5 of the Aliens Order, 1946, as amended, to land in the State, but they had an immediate obligation on landing to report in person to an immigration officer or the registration officer of the registration district in which they were staying in order to produce a passport, and were forbidden by the same regulation to remain in the State for more than one month without the leave of the Minister for Justice. It would appear that they did not comply with the obligation to report, and they certainly never obtained permission to remain in the State after the period of a month had elapsed. In fact these two plaintiffs have since that time, except for one short temporary absence in Great Britain, been resident in this State, and are probably correctly described by the learned trial judge in his judgment as being either knowingly or unknowingly illegally here. They were already married when they arrived, having married in London in the same year of 1981, and apart from the infant plaintiff named in the title, have, we are informed by counsel, had two further children born in Ireland since the institution of these proceedings.

It appears probable that the immigration authorities were not directly aware of the presence of the plaintiffs in this country until some time early in 1984. They apparently became aware because the first plaintiff having obtained an offer of employment, his prospective employer sought a permit for him to work as an alien from the Minister for Labour. The Minister for Labour consulted with the Department of Justice and as a result officials of the Department of Justice interviewed the plaintiffs. A decision was apparently then made by such officials with their delegated authority and subsequently ratified or confirmed by the Minister that the first plaintiff would not be permitted to continue to reside in the State and he was requested to make arrangements to leave. No order for his deportation was made, but amongst the reasons which were advanced for refusing him permission to stay was that he was unable to support his family without assistance from the State. The reason, apparently, given by the Minister for Labour for refusing him a work permit was that he was an illegal immigrant. However great a dilemna that created for the plaintiff, that is not the subject matter of the issues which arose in the High Court or which arise in this Court.

It is quite clear from the terms of the pleadings in the High Court and from the terms of the very careful judgment of Barrington J that the plaintiffs' case in the High Court was simply confined to a single net and complete issue, and that was an assertion that the third plaintiff as a citizen of Ireland was entitled to the protection of the constitutional rights to which she was entitled pursuant to Articles 40, 41 and 42 of the Constitution, and that amongst those rights was a right to remain resident within the State and have preserved for her the family of which she was a member as a unit of society within the State and to be parented by her parents within the State. That was asserted as an absolute right which could not be defeated or infringed by any order made by the Minister pursuant to the Aliens Act, 1935. As an alternative to that it was asserted that if the Act of 1935 purported to vest in the Minister a power to abolish or infringe the constitutional rights of the third plaintiff, which I have shortly outlined, that that provision of the Act of 1935 was inconsistent with the Constitution and could not have been carried forward pursuant to Article 50 of the Constitution. The decision of Barrington J was that whilst he clearly recognised and accepted the existence of constitutional rights in the third plaintiff, arising from her citizenship of the State, that on the authorities which he reviewed and in particular, having regard to the decisions in the High Court of Gannon J in Osheku v Ireland [1986] IR 733 and by Costello J in Pok Sun Shun v Ireland [1986] ILRM 593 and his own decision in The State (Bouzagou) v Station Sergeant, Fitzgibbon St. [1985] IR 426, that the family and other constitutional rights of the third plaintiff were not absolute and could be restricted by the proper exercise by the Minister for Justice of the powers conferred on him under the Act of 1935. It was on that basis that the learned trial judge dismissed the plaintiffs' claim.

When the matter came before this Court on appeal the case really made on behalf of the plaintiff by Mr McDowell was not an assertion of the absolute right incapable of being affected by the provisions of the Act of 1935, but rather the assertion of a constitutional right of great importance which could only be restricted or infringed for very compelling reasons. Notwithstanding the fact that this was not the case which had been made in the court below, and notwithstanding the fact that it is difficult to fit it comfortably within any of the grounds of appeal which were contained in the notice of appeal, in the interests of justice this Court considered this submission and argument and the reply of the respondents to it.

I have come to the conclusion that where, as occurs in this case, an alien has in fact resided for an appreciable time in the State and has become a member of a family unit within the State containing children who are citizens, that there can be no question but that those children, as citizens, have got a constitutional right to the company, care and parentage of their parents within a family unit. I am also satisfied that prima facie and subject to the exigencies of the common good that that is a right which these citizens would be entitled to exercise within the State.

I am also satisfied that whereas the parents who are not citizens and who are aliens cannot, by reason of their having as members of their family children born in Ireland who are citizens, claim any constitutional right of a particular kind to remain in Ireland, they are entitled to assert a choice of residence on behalf of their infant children, in the interests of those infant children.

Having reached these conclusions, the question then must arise as to whether the State, acting through the Minister for Justice pursuant to the powers contained in the Aliens Act, 1935, can under any circumstances force the family so constituted as I have described, that is the family concerned in this case, to leave the State. I am satisfied that he can, but only if, after due and proper consideration, he is satisfied that the interests of the common good and the protection of the State and its society justifies an interference with what is clearly a constitutional right.

The discretion, it seems to me, which in the particular circumstances of a case such as this is vested in the Minister for Justice to consider as to whether to permit the entire of this family to continue to reside in the State, on the one hand, or to prevent them from continuing to reside in the State, on the other hand, is a discretion which can only be carried out after and in the light of a full recognition of the fundamental nature of the constitutional rights of the family. The reason, therefore, which would justify the removal of this family as it now stands, consisting of five persons three of whom are citizens of Ireland, against the apparent will of the entire family, outside the State has to be a grave and substantial reason associated with the common good.

On the findings of fact which have been made by the learned trial judge there is not any finding that the existence of important family rights in the children of this marriage have been ignored or brushed aside in the investigations carried out on behalf of the Minister. Neither, however, is there a finding nor any evidence, it would appear to me, to support a finding of a careful consideration of those rights and a particular importance attached to them by reason of their constitutional origin. In any event the position of the family itself, the exercise by it of its rights to remain as a family unit and the exigencies of the common good which may be affected by the continued residence in the State of the first and second plaintiffs, are all matters which must, of necessity, have been subject to at least the possibility, if not the probability, of very substantial change since this matter was investigated in 1984.

In these circumstances, I am satisfied that the protection of the constitutional rights which arise in this case require a fresh consideration now by the Minister for Justice, having due regard to the important constitutional rights which are involved, as far as the three children are concerned, to the question as to whether the plaintiffs should, pursuant to the Act of 1935, be permitted to remain in the State. I am, however, satisfied also that if, having had due regard to those considerations and having conducted such inquiry as may be appropriate as to the facts and factors now affecting the whole situation in a fair and proper manner, the Minister is satisfied that for good and sufficient reason the common good requires that the residence of these parents within the State should be terminated, even though that has the necessary consequence that in order to remain as a family unit the three children must also leave the State, then that is an order he is entitled to make pursuant to the Act of 1935. The fact that he is so entitled does not, in my view, render the Act of 1935 inconsistent with the Constitution. There are no grounds, in my view, on the facts proved in this case nor arising from the attitude taken on behalf of the Minister in this case which would warrant this Court in concluding that the Minister and his officers would carry out the functions which now remain to be carried out by them pursuant to the Act of 1935 otherwise than in accordance with fair procedures and having regard to the rights which have been identified in the judgments of this Court.

I would, therefore, dismiss this appeal. I would, however, give to the plaintiffs liberty to apply to the High Court in this action, including any appropriate application for amendment of the pleadings, if they (the plaintiffs) wish to challenge any further act or omission on the part of the Minister with regard to the granting or refusing of a permit to them, pursuant to the Act of 1935, to remain in this country.

Walsh J

The facts of this case have been so fully set out in the judgment of the Chief Justice that it is unnecessary for me to repeat any of them.

The Act in question, namely, the Aliens Act, 1935, and the ministerial orders made pursuant to that statute confer extensive powers on the Minister for Justice to make orders concerning aliens either in general or of a particular nationality or other class. These include the power to restrict or prohibit entering the State or leaving the State and provide for the exclusion or deportation of such persons from within the State, to restrict residence to particular places or prohibit residence in particular places. The grounds upon which the entry of aliens may be opposed are set out in article 5 of the Aliens Order, 1946 (S.R. & O. 395 of 1946).

It is abundantly clear that citizens of this State may not be deported. The third plaintiff is one of three children of the first two plaintiffs, all of which children are citizens of Ireland. If the first two plaintiffs, being the parents of the infant children, are deported, the effect must be that their children who are Irish citizens are faced with the choice of remaining within this State as they are entitled so to do and therefore being in effect compulsorily separated from their parents, or having to leave the State with their parents and thus ceasing to have the benefit of all the protection afforded by the laws and the Constitution of this State. In my view, the first two plaintiffs and their three children constitute a family within the meaning of the Constitution and the three children are entitled to the care, protection and the society of their parents in this family group which is resident within the State. There is no doubt that the family has made its home and residence in Ireland.

A similar point arose for consideration by Costello J in Pok Sun Shun v Ireland [1986] ILRM 593. In that case Costello J held that the rights given by the Constitution to the family are not absolute in the sense that they are subject to some restrictions by the State. He took as an example the fact that when a husband is imprisoned, or the parents of families are imprisoned, that these are restrictions permitted for the common good in the exercise of the State's rights, while admitting that the family still retains the protection of the Constitution. It does not appear to me that the comparison made by Costello J is a valid one. Imprisonment whether for a short or a long period of a parent or parents of families is in respect of crimes committed by the parent or parents as the case may be. The prosecution of and punishment for crime is indeed envisaged by the Constitution itself and it is applied irrespective of whether the offender is a citizen of Ireland or an alien and does not depend on whether the person resides in Ireland or not.

In the case of Osheku v Ireland [1986] IR 733 the facts had some similarity to the present case in that the plaintiff in that case while in Ireland had married an Irish citizen and had taken up residence in Dublin. A son was born to the couple in Dublin and was thereby an Irish citizen. So far as the constitutional issue was concerned it was disposed of by Gannon J holding at p. 748 that "the Constitution does not impose on the citizens a duty or obligation to remain resident within the State, nor does it impose on the State a duty to provide a place of residence within the State for every citizen." The learned judge went on to say:-

"It is conceded that if and so long as Mr Osheku remains resident in the State there is no interference with any of the constitutional rights asserted. It follows that if, in his discretion the Minister should decide against deportation, the question of whether the Aliens Act and orders are or are not consistent with the Constitution does not arise. Whether Mr Osheku and his family will, if permitted lawfully so to do, remain in the State is so dependent upon many factors, including social and economic ones not yet fully considered, that their present declared intentions are not a sound basis for court proceedings and declarations." The conclusions of the learned judge were to the effect that the parties would only enjoy the benefits of the protection and guarantees of the Constitution for so long as the Minister chose not to deport them, and if they were deported they would cease to have the benefit of the constitutional rights on the grounds that the Minister in making such an order would not be infringing their constitutional rights.

It is not necessary for me in this case to offer any view on these expressions of opinion as to the constitutionality of the matters arising in Osheku v Ireland for the reason that the learned trial judge was of opinion that so many factors, including social and economic ones, were not as yet fully considered, that the present declared intentions of the parties were not a sound basis for court proceedings and the making of the declaration sought. It appears to me however that different considerations arise in the present case.

There was no suggestion that the first two plaintiffs are in any way unfit to maintain the guardianship and custody of their children or that there exists any ground upon which the State could lawfully separate them either temporarily or permanently from their children. The case is not similar to that of The State (Bouzagou) v Station Sergeant, Fitzgibbon St. [1985] IR 426. In that case the prosecutor, a citizen of Morocco, had been married in Ireland to an Irish citizen in 1979. There were two children born of the marriage in Ireland who were Irish citizens. The parties had become estranged and the prosecutor's wife and his children lived apart from him. Barrington J held that because of this separation of the family the prosecutor could not automatically claim the rights guaranteed to the family under Article 41 of the Constitution and held that as the wife and children then lived as a separate unit and had the protection of a barring order made against the prosecutor, he could not maintain that in effect he was a member of the family. He went on to state at p. 433: "I am not called upon to state in this case what the position would be if Mr Bouzagou's wife were not estranged from him." Unlike the other cases mentioned the parents in the present case did not enter the country by reason of any false statements, misrepresentations or deceits. The regulations require that in such case they should apply for permission to stay if their stay is longer than one month and that they may not take up any employment without the consent of the appropriate State authorities. It has been established that they were aware of these matters, so if they were resident here illegally it is admitted to be knowingly so. It would also appear that they had a legal obligation on landing to report their presence to an immigration officer or the registration officer of the district in which they were staying. Again, there is evidence that they knowingly failed to do that in the knowledge of the regulation.

The father openly applied through his prospective employer for a permit to work as an alien from the Minister for Labour. He was refused that permit on the grounds that he was an unauthorised alien and one of the reasons advanced for refusing him permission to stay in the country was that he was unable to support his family without assistance from the State. The reason he was unable to support his family was precisely because he was refused permission to work. Therefore in effect he was not being permitted to support his family within the State because he was not permitted to work. Such a position could not arise in respect of the support of his family if the parents were citizens and therefore to that extent the members of the family who were Irish citizens were suffering discrimination by reason of the fact that their parents were aliens. The question which arises therefore is whether a family, the majority of whose members are Irish citizens, can effectively be put out of the country on the grounds of poverty. The dilemma posed for the parents by this attitude is that they must choose to withdraw their children, who are Irish citizens, from the benefits and protection of Irish law under the Constitution or, alternatively, to effectively abandon them within this State, which would then be obliged to support them.

In view of the fact that these are children of tender age, who require the society of their parents and when the parents have not been shown to have been in anyway unfit or guilty of any matter which make them unsuitable custodians to their children, to move to expel the parents in the particular circumstances of this case would, in my view, be inconsistent with the provisions of Article 41 of the Constitution guaranteeing the integrity of the family.

The Act of 1935 did not in any way contemplate a situation in which infant citizens of this State could in effect be deprived of the benefit and protection of the laws and Constitution of this State. In my view, therefore, the Act is not inconsistent with the Constitution. But it would be ultra vires the Act to exercise the powers which had been sought to be exercised by the Minister to disrupt this family for no reason other than poverty, particularly when that poverty has been effectively induced by the State itself.

I agree with the opinion expressed by the Chief Justice that there is nothing to suggest that the Minister had applied his mind to any of these considerations, and the matter will have to be reconsidered by the Minister, bearing in mind the constitutional rights involved. In my view, he would have to be satisfied, for stated reasons, that the interests of the common good of the people of Ireland and of the protection of the State and its society are so predominant and so overwhelming in the circumstances of the case, that an action which can have the effect of breaking up this family is not so disproportionate to the aim sought to be achieved as to be unsustainable.

In the result, having regard to the considerations raised in the judgments delivered in this Court, it is my opinion that no order need be made against the Minister and I would therefore dismiss this present appeal.

Griffin J

I agree with the judgments of the Chief Justice and of Walsh J

Hederman J

I agree.

McCarthy J

I agree.



DISPOSITION:
Judgment accordingly. 

